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Employers may be compelled more often to pay all of the costs of arbitrations with their employees under
a recent decision by a New York appellate court. The Appellate Division, First Department, voting 3-2 in
Brady v. Williams Capital, held unenforceable a clause requiring an employee to split the cost of an
arbitration with her employer because, in the Court’s view, it precluded the employee from “effectively
vindicating” her rights.

The arbitration costs there, however, were relatively modest. Total arbitration fees were $42,300, and the
employee had earned a salary ranging from $100,000 to $400,000 during her five-year period of
employment. Given these facts, arbitration costs are likely to be imposed on employers in the great
majority of arbitrations, particularly if they are against former employees unemployed at the time of the
arbitration.

The Developing Law of Employment Arbitration Costs

The Brady decision is just the latest in a long string of decisions about the imposition of arbitration costs
on employees who would otherwise be permitted to go to court, where the tribunal costs are lower.
Arbitration tribunal costs are much higher than court costs, which are rarely more than filing fees, costing
a few hundred dollars. Arbitration filing fees alone can run well into the thousands of dollars. In arbitration,
more importantly, the arbitrators are paid by the parties, at rates of some hundreds of dollars per hour,
while judges are paid by the government.

The trend is definitely in favor of either relieving employees of the obligation to arbitrate or imposing the
arbitration costs on employers. There is clearly a rule that arbitration clauses imposing arbitration costs on
an employee will not be enforced where, in the words of the Brady majority, the arbitration costs preclude
the employee from “effectively vindicating” his or her rights. (This language came from an earlier decision
by the New York Court of Appeals in Schreiber v. K-Sea Transportation Corp., 9 N.Y.3d 331, 849
N.Y.S.2d 194 (2002).)

The majority of decisions, including a U.S. Supreme Court case called Green Tree Financial Corp.-Ala. v.
Randolph, 531 U.S. 79 (2000), require a case-by-case analysis of the ability of the employee to bear
arbitration costs, rather than a blanket rule requiring the employer to bear such costs. Brady endorsed the
case-by-case approach.

The American Arbitration Association employment arbitration rules state that the employer is to bear the
costs of the arbitration. They also say that if there is an arbitration agreement having an “adverse material
inconsistency” with the AAA arbitration rules, the arbitrator is to ignore the agreement and apply the AAA
rules instead. The Brady court, noting that arbitrations are and have always been governed by the
arbitration agreements between the parties, overruled the AAA rule and held that the contract controlled
on the issue of who pays the arbitration costs. Both the dissent and the majority in Brady agreed on this
point.

Where the majority and the dissent disagreed in Brady was on whether an employer could be forced to
arbitration if a Court invalidates the fee-splitting part of the arbitration agreement. The majority said yes,
the dissent, no. If the employer is inclined to continue the fight, it appears to have the right to appeal to
the New York Court of Appeals.
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Should Employers Arbitrate Employment Disputes? Should They Try To Split Costs?

Arbitrating employee claims, particularly employment discrimination claims like the one involved in the
Brady case, has obvious advantages for employers. There are no juries in arbitration and the proceedings
are not public. The Brady decision, however, introduces another variable.

In Brady, the arbitration expenses were $42,300. While legal fees for the trial of a substantial matter are
typically higher, comparable legal fees are commonly incurred in arbitration, and these arbitration costs
are substantial enough to consider in deciding whether to include an arbitration clause in employee
agreements. Also, these costs, if the employer must bear them, may affect when and if, and what price, to
settle employee claims.

Assuming that an arbitration clause is desired, it is not entirely obvious that employer should include a
fee-splitting clause.

A fee-splitting clause is good for employers because, while it may be held unenforceable in a particular
case, it will only be invalidated on a case-by-case basis, creating uncertainty and, at the very least,
additional legal work for the employee’s lawyer, who bears the burden of invalidating the clause. At the
same time, however, possible outcomes of litigation over such clauses include, as in Brady, that the
arbitration goes forward exclusively at the employer's expense. Indeed, a Court that agrees with the
Brady dissent and holds that parties can only be compelled to arbitrate in accordance with their
agreements, could invalidate the clause entirely and send the case to court.

The employer who is determined to assure that any dispute with an employee is arbitrated and not
litigated in court would be well advised to forgo the chance to split the fee with the employee and leave
the matter to be determined in accordance with the rules of the arbitration tribunal.

Finally, the New York Court of Appeals case that preceded Brady, and upon which both the majority and
dissent relied in Brady, left open, by a cryptic comment at the end of the opinion, the possibility that fee-
splitting clauses might ultimately be held entirely unenforceable in New York. The Court of Appeals in
Schreiber v. K-Sea Transportation Corp., 9 N.Y.3d 331, 849 N.Y.S.2d 194 (2002) was mainly concerned
with the question whether a fee-splitting clause in the arbitration agreement that stated that the employer
would advance any arbitration filing fee up to $750 was deceptive because arbitration fees are typically
considerably higher. Having remanded the case for a finding as to whether that clause was deceptive
(and therefore unenforceable), the Court made the following comment:

Even in that event [that the clause was not deceptive], however, Schreiber should not
compelled to bear costs which would effectively preclude him from pursuing his claim
[cip.om.] Thus, any order compelling arbitration should be conditioned on K-Sea’s
agreement to bear any costs not waived by the AAA, subject to reallocation of those
costs by the arbitration.

9 N.Y.3d at 341, 849 N.Y.S.2d at 200.

This conclusion, invalidating the fee-splitting clause, was reached apparently without a case-by-case
analysis of the facts. Did the Court of Appeals mean that the arbitration fees in that case — $10,000 —
were too burdensome for the employee as a matter of law? Probably only the next New York Court of
Appeals case will tell us.
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If you have any questions regarding this Client Alert, please contact David Rabinowitz at 212.554.7815
or at drabinowitz@mosessinger.com or Kimberly Klein at 212.554.7853 or at kklein@mosessinger.com.
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Moses & Singer LLP has served its clients skillfully and decisively since 1919. We provide cost-effective
and result-focused legal services in the following primary areas:
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Disclaimer

Viewing this communication or contacting Moses & Singer LLP does not create an attorney-client
relationship. This communication is intended as a general comment on certain recent developments in
the law. It does not contain a complete legal analysis or constitute an opinion of Moses & Singer LLP or
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any member of the firm on the legal issues herein described. This communication contains timely
information that may eventually be modified or rendered incorrect by future legislative or judicial
developments. It is recommended that readers not rely on this general guide in structuring or analyzing
individual transactions or matters but that professional advice be sought in connection with any such
transaction or matter.

To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. tax advice
contained in this communication is not intended or written to be used, and cannot be used, for the
purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or
recommending to another party any transaction or matter addressed herein.

Attorney Advertising

It is possible that under the laws, rules or regulations of certain jurisdictions, this communication may be
construed as an advertisement or solicitation.
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