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Dodd-Frank Act Permanently Exempts Non-Accelerated
Filers From SOX Section 404(b)’s Auditor

Attestation Requirement

Section 404(a) of the Sarbanes-Oxley Act of 2002 ("SOX") requires that each annual report required to be filed 
by a company pursuant to Section 13(a) or 15(d) of the Securities Exchange Act of 1934 (the "Exchange Act") 
contain its management's assessment of the effectiveness of the company's internal control structure and 
procedures for financial reporting.  SOX Section 404(b) requires that the company's public accounting firm 
attest to, and report on, management's assessment of the company's internal controls.  Because of the 
financial burden to smaller companies, the Securities and Exchange Commission (the "SEC") repeatedly 
extended the time by when smaller reporting companies would have to comply with Section 404(b).  In its most 
recent extension, the SEC deferred compliance with Section 404(b) until the filing of an annual report for a 
fiscal year ending on or after June 15, 2010.

The Dodd-Frank Wall Street Reform and Consumer Protection Act (the "Dodd-Frank Act") permanently 
exempts from Section 404(b) any company that is neither an accelerated filer (a public company with a public 
float of at least $75 million and less than $700 million) nor a large accelerated filer (a public company with a 
public float of at least $700 million).  A company's "public float" is the aggregate market value of the company's 
common equity held by non-affiliates. Thus, non-accelerated filers, including, among others, smaller reporting 
companies (as defined in Rule 12b-2 of the Exchange Act), will not be required to provide an auditor attestation 
in their annual reports.  Non-accelerated filers are still required to comply with Section 404(a).

The Dodd-Frank Act also requires that the SEC conduct a study to determine (i) how it could reduce the burden 
of compliance with Section 404(b) for companies with market capitalizations between $75 million and $250
million and (ii) whether any methods of reducing the compliance burden, or providing a complete exemption for 
such companies, would encourage companies to list on exchanges in the United States in their initial public 
offerings.  The SEC is required to deliver the results of such study to Congress by April 2011.
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The Corporate, Securities and M&A practice represents companies of all sizes, ranging from large public 
companies to closely-held family businesses, and from start-ups to mature businesses. We counsel 
clients on an array of corporate, securities and commercial matters, including those related to daily 
operating issues as well as more complex and tax-driven transactions requiring specialized services. The 
firm's transactional practice spans the spectrum, from start-up financing through IPOs, credit facilities and 
more individual and esoteric industry-specific financing, mergers, acquisitions and divestitures, both 
domestic and cross-border, intergenerational transfers and commercial transactions of all types. Our 
lawyers draw upon all of the firm's other practice areas to deliver a seamless approach to help our clients 
achieve their objectives.

Since 1919, Moses & Singer has provided legal services to diverse businesses and to prominent 
individuals and their families.  Among the firm’s broad array of U.S. and international clients are leaders in 
banking and finance, entertainment, media, real estate, healthcare, advertising, and the hotel and 
hospitality industries.  We provide cost-effective and result-focused legal services in the following primary 
areas:

• Advertising
• Asset Protection
• Banking and Finance
• Business Reorganization, Bankruptcy 

and Creditors’ Rights
• Corporate, Securities and M & A
• Employment and Labor
• Entertainment
• Healthcare
• Hotel and Hospitality
• Income Tax

• Intellectual Property
• International Trade
• Internet/Technology
• Legal Ethics & Law Firm Practice
• Litigation
• Matrimonial and Family Law
• Privacy
• Private Funds
• Promotions Law
• Real Estate
• Trusts and Estates
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Disclaimer 
Viewing this document or contacting Moses & Singer LLP does not create an attorney-client relationship. 

This document is intended as a general comment on certain developments in the law. It does not contain a complete legal analysis 
or constitute an opinion of Moses & Singer LLP or any member of the firm on the legal issues herein described. This document 
contains information that may be modified or rendered incorrect by future legislative or judicial developments. It is recommended 
that readers not rely on this general guide in structuring or analyzing individual transactions or matters but that professional advice 
be sought in connection with any such transaction or matter. 

Attorney Advertising 
It is possible that under the laws, rules or regulations of certain jurisdictions, this may be construed as an advertisement or 
solicitation. 
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