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EEOC v. Kelley Drye & Warren LLP: The Sequel

Several months ago, the EEOC filed a complaint against the international law firm Kelley Drye & Warren
LLP on behalf of a partner at the firm, alleging that Kelley Drye’s policy of stripping partners of their equity
at age 70 constitutes an unlawful employment practice in violation of the Age Discrimination in
Employment Act (ADEA). Moses & Singer’'s Client Alert discussing the EEOC complaint may be
accessed here. Kelley Drye recently filed its answer, claiming that partners are employers, not
employees, and thus are not entitled to protection under the ADEA.

A One-Two Punch

The crux of Kelley Drye’s defense is that because partners (i) are defined and referred to as partners in
the firm's partnership agreement, (ii) participate in the adoption and approval of "life partner" provisions in
the firm's partnership agreement, (iii) represent internally and externally that they are Kelley Drye
partners, (iv) participate in firm elections, including the election of the firm’s executive committee which
manages the business, property, and affairs of the partnership, (v) participate in monthly partnership
meetings, (vi) have access to financial and other confidential firm information, (vii) receive IRS forms K-1
reflecting annual income, (viii) supervise Kelley Drye lawyers and staff, (ix) autonomously handle client
matters, and (x) are involved in client billing, they fall outside the purview of the ADEA, which only
protects employees. Kelley Drye additionally argues that the complaining partner's compensation since
he turned 70 has been non-discriminatory and non-retaliatory, given that his billable hours over the past
five years have been "7 to 10 times less, annually, than the hours he billed prior to becoming a life
partner." The answer further accuses the partner of having a "history of objectionable behavior
inconsistent with the expectations for a Kelley Drye partner."

Firm Retirement Policies May Face Changes on the Horizon

Just a few days after Kelley Drye filed its answer, the firm announced that it had amended its partnership
agreement to allow equity partners to continue working past age 70. According to the firm’s chairman,
senior partners will now be judged solely on their performance, like all other partners. Partners may still
retire and receive life-partner payments under the revised policy, but those who elect life-partner status
will no longer be eligible for bonuses.

This case is being closely monitored by those in the legal profession because of its potential implications
for situations in which law firm partners could be treated as employees under federal law. While the
EEOC claims that Kelley Drye partners are employees entitled to protection under the ADEA, Kelley Drye
disagrees. Although the American Bar Association recommended in 2007 that firms drop mandatory
retirement policies, many New York firms maintain them. In fact, a survey published in 2008 by Altman
Weil Publications Inc. found that 58 percent of firms with more than 100 lawyers had a mandatory
retirement policy in place. Some argue that these policies are necessary at firms with large institutional
practices in order to maintain partner turnover and high profits per partner. Depending upon how the
Southern District of New York decides EEOC v. Kelley Drye & Warren LLP, however, this argument may
lose its persuasiveness.
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Lawyers in the Legal Ethics & Law Firm Practice and Employment and Labor groups have extensive
experience advising lawyers, law firms and in-house corporate legal departments on legal ethics and risk
management, as well as on partnership structures, financing, real estate matters, employment practices,
taxation and third-party contractual relationships. We bring an in-depth understanding of firm economics
and management to the table, which enables us to provide practical and cost-effective solutions to
lawyers, law firms and other professional service firms.

Since 1919, Moses & Singer has provided legal services to diverse businesses and to prominent
individuals and their families. Among the firm’s broad array of U.S. and international clients are leaders in
banking and finance, entertainment, media, real estate, healthcare, advertising, and the hotel and
hospitality industries. We provide cost-effective and result-focused legal services in the following primary
areas:

e Advertising ¢ Intellectual Property

e Asset Protection e International Trade

e Banking and Finance ¢ Internet/Technology

e Business Reorganization, Bankruptcy and e Legal Ethics & Law Firm Practice
Creditors’ Rights e Litigation

e Corporate, Securities and M & A e Matrimonial and Family Law

e Employment and Labor e Privacy

e Entertainment e Private Funds

e Healthcare e Promotions

e Hotel and Hospitality o Real Estate

e Income Tax e Trusts and Estates
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Disclaimer
Viewing this document or contacting Moses & Singer LLP does not create an attorney-client relationship.

This document is intended as a general comment on certain developments in the law. It does not contain a complete legal analysis
or constitute an opinion of Moses & Singer LLP or any member of the firm on the legal issues herein described. This document
contains information that may be modified or rendered incorrect by future legislative or judicial developments. It is recommended
that readers not rely on this general guide in structuring or analyzing individual transactions or matters but that professional advice
be sought in connection with any such transaction or matter.
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It is possible that under the laws, rules or regulations of certain jurisdictions, this may be construed as an advertisement or
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