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New Gift Tax Legislation Pending -
Immediate Action Required

On June 15, 2010, the House of Representatives passed The Small Business Jobs Tax Relief Act of 
2010 (the "Act") which, if passed by the Senate and signed by the President, will significantly limit the 
utility of grantor retained annuity trusts (GRATs).

New Limitations

The Act would impose the following new limitations on GRATs:

(1)     A required minimum 10-year term; 
(2)     The annual annuity payment cannot decrease relative to any prior year during the first 10 

years of the term; and
(3)     The remainder interest must have a value greater than zero determined as of the time of 

the transfer.

The new legislation would apply to all transfers to GRATs made after the date of the enactment of the 
Act.  

Impact of New Legislation

When creating a GRAT, a short annuity payment period is considered advantageous because the 
grantor's death during the annuity payment period will cause all of the GRAT property to be included in 
the grantor's estate for tax purposes.  In addition, potential significant appreciation within the shorter term 
will not be cancelled out by virtue of a longer term normalization or reduction in values.  The required 
minimum 10-year term increases the mortality risk and could make GRATs less desirable for those who 
anticipate significant short term appreciation. Furthermore, by mandating that the annual annuity 
payments cannot decrease during the first 10 years of the GRAT term, the Act removes the possibility of 
front-loading the annual annuity payments as a means of converting a 10-year GRAT into a shorter term 
GRAT. 

By requiring a remainder interest with a value greater than zero, the Act would require that the grantor 
pay gift tax, or at least use some portion of the grantor's $1,000,000 gift tax exemption, when establishing 
the GRAT.  Since the GRAT may or may not actually realize an investment return sufficiently in excess of 
the §7520 Rate (i.e., the hurdle rate to beat to actually have an effective transfer of property via the 
GRAT) so as to pass property to the GRAT remainder beneficiaries, this can result in a waste of the 
grantor's gift tax exemption or the payment of gift tax without any benefit.

Please click here for a more detailed explanation of how GRATs work.

What action do you need to take?

Although it is impossible to say whether the Act will actually become law, the current confluence of (i) low 
asset values, (ii) a §7520 Rate near its all time low, and (iii) the real possibility that GRATs might not 
remain as viable an estate tax planning technique for much longer, suggests that now is the time to 
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establish a GRAT.  Please call your Moses & Singer contact if you would like to take advantage of the 
current GRAT rules.

Lawyers in Moses & Singer's Trusts and Estates and Asset Protection practice groups are internationally 
recognized for their considerable skill and extensive experience in the fields of asset protection and 
wealth preservation. Our lawyers provide a full range of tax and estate planning services to corporate 
executives, entrepreneurs, and other high-net-worth individuals. In addition to experience in the traditional 
areas of will and trust drafting and estate administration, our attorneys excel in the latest techniques to 
effectively plan for business succession while minimizing taxes and preserving and protecting clients' 
wealth from potential creditor risks. The client’s personal objectives and wealth preservation goals are 
integrated into the estate planning process.
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Since 1919, Moses & Singer has provided legal services to diverse businesses and to prominent 
individuals and their families. Among the firm’s broad array of U.S. and international clients are leaders in 
banking and finance, entertainment, media, real estate, healthcare, advertising, and the hotel and 
hospitality industries. We provide cost-effective and result-focused legal services in the following primary 
areas:
• Advertising
• Asset Protection
• Banking and Finance
• Business Reorganization, Bankruptcy and 

Creditors’ Rights
• Corporate, Securities and M & A
• Employment and Labor
• Entertainment
• Healthcare
• Hotel and Hospitality
• Income Tax

• Intellectual Property 
• International Trade
• Internet/Technology
• Legal Ethics & Law Firm Practice
• Litigation
• Matrimonial and Family Law
• Privacy
• Private Funds
• Promotions 
• Real Estate
• Trusts and Estates 
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Managing Attorney for New Jersey

Disclaimer 
Viewing this document or contacting Moses & Singer LLP does not create an attorney-client relationship. 

This document is intended as a general comment on certain developments in the law. It does not contain a complete legal analysis 
or constitute an opinion of Moses & Singer LLP or any member of the firm on the legal issues herein described. This document 
contains information that may be modified or rendered incorrect by future legislative or judicial developments. It is recommended 
that readers not rely on this general guide in structuring or analyzing individual transactions or matters but that professional advice 
be sought in connection with any such transaction or matter.

Attorney Advertising 
It is possible that under the laws, rules or regulations of certain jurisdictions, this may be construed as an advertisement or 
solicitation.
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