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No Office, No Practice? No!
Requirement of New York Office for
Non-resident Attorneys Ruled Unconstitutional

New York lawyers face plenty of competition within the state. Do we also have to be subjected to competition
from non-residents admitted to the bar in New York but not paying New York rents or requiring New York
incomes? In other words, can non-resident lawyers admitted in New York practice in New York without an
office in the state? New York Judiciary Law §470 says “no,” but a judge in the Northern District of New York now
says “yes”, holding Judiciary Law §470 to be unconstitutional.

New York Office Rule Violates Privileges & Imnmunities Clause

Judiciary Law §470 forbids residents of states contiguous to New York who are members of the New York bar
from practicing in New York without an office in New York, but imposes no “office” requirement on New York
residents.” In Schoenefeld v. State of New York,? plaintiff was licensed to practice law in New York, but resided
in New Jersey. Her only office was in Princeton. She claimed that she had declined to represent New York
clients under compulsion of Judiciary Law §470 because she did not maintain a New York office. She sought a
declaratory judgment that §470 violates the Privileges and Immunities and Equal Protection clauses of the U.S.
Constitution, arguing that the law discriminates against non-resident attorneys without a substantial justification.

The District Court for the Northern District of New York analyzed only the plaintiff's Privileges and Immunities
argument. The Court concluded that the practice of law is a fundamental right sufficient to trigger protection
under the Privileges and Immunities Clause and that §470, which requires only attorneys residing in an
adjoining3 state to maintain a New York office, places “a significant burden on those who wish to practice law in
multiple states.”

Having found that §470 “implicates the fundamental right to practice law under the Privileges and Immunities
Clause,” the Court had to decide whether there was a substantial reason for the disparate treatment between
resident and non-resident attorneys and whether the unequal treatment had a substantial relationship to the
State’s objective in enacting the law. The State offered three reasons for the in-state office requirement:

e The State needed to ensure that attorneys could be properly served with process and papers and appear
for court proceedings

e Attorneys’ characters could be better observed and disciplined

e The remedy of attachment would be available against the attorneys

The Court rejected each of these reasons, holding that:

e Attorneys who had been admitted in New York were likely to live close enough to be available to attend
court proceedings, and that the office requirement was “not a well-crafted remedy” to solve problems of
service of process and court appearances.

o  Attorney-applicants were required to appear for in-person interviews prior to being admitted and
remained subject to discipline regardless of residence.

¢  The remedy of attachment would not be useful where a non-resident attorney’s only New York presence
was a rented desk or office.

Having found that none of the interests advanced by the State were furthered by the in-state office requirement
for non-resident attorneys, the Court found that §470 violated the Privileges and Immunities clause. The State
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presented Third and Fourth Circuit case law that upheld an in-state office requirement, but the Court
distinguished those cases because §470, unlike other office-requirement statutes, applied only to out-of-state
residents.

Ruling Not a Game-Changer...Yet

This opinion is brand-new and still appealable. Even if the District Court ruling stands, it is still open to New
York State to attempt to frame some other law that limits or impairs the ability of out of state lawyers to practice
in New York but passes Constitutional muster.

The case illustrates the pervasive effect of modern technology and multi-office firms on the practice of law. With
laptops, Skype, the internet and virtual law offices, it has become even easier to practice law across state lines.
Whatever happens to Judiciary Law §470, there is a growing trend of attorneys' practicing across state lines with
or without a physical law office. The tension between local attorneys and those who want to save money by
practicing locally, but remotely and at a lower cost, will continue.

If you have questions regarding this Client Alert, please contact the authors, Devika Kewalramani at
dkewalramani@mosessinger.com or 212.554.7832 and David Rabinowitz at drabinowitz@mosessinger.com or
212.554.7815.

' The statute is in the form of a grant allowing residents of “adjoining” states to practice in New York if they maintain a New
York office: “Attorneys having offices in this state may reside in adjoining state. A person, regularly admitted to practice as
an attorney and counsellor, in the courts of record of this state, whose office for the transaction of law business is within the
state, may practice as such attorney or counsellor, although he resides in an adjoining state.”

21:09-CV-00504 (N.D.N.Y. Sept. 7, 2011).

® The statute does not address residents of non-adjoining states.
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Lawyers in the Legal Ethics & Law Firm Practice group have extensive experience advising lawyers, law firms
and in-house corporate legal departments on legal ethics and risk management, as well as on partnership
structures, financing, real estate matters, employment practices, taxation and third-party contractual
relationships. We bring an in-depth understanding of firm economics and management to the table, which
enables us to provide practical and cost-effective solutions to lawyers, law firms and other professional service
firms.

Since 1919, Moses & Singer has provided legal services to diverse businesses and to prominent individuals and
their families. Among the firm’s broad array of U.S. and international clients are leaders in banking and finance,
entertainment, media, real estate, healthcare, advertising, and the hotel and hospitality industries. We provide
cost-effective and result-focused legal services in the following primary practice areas:

e Accounting Law Practice e Employment and Labor
e Advertising e Entertainment
e Asset Protection e Global Outsourcing and Procurement
e Banking and Finance e Healthcare
e Business Reorganization, Bankruptcy and e Hotel and Hospitality
Creditors’ Rights e Income Tax
[ ]

e Corporate/M&A Intellectual Property
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e International Trade e Promotions Law

e Internet/Technology o Real Estate

e Legal Ethics & Law Firm Practice e Securities and Capital Markets

e Litigation e Securities Litigation

e Matrimonial and Family Law e Trusts and Estates

e Privacy e White Collar Criminal Defense and

Government Investigations
e Private Funds
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Disclaimer
Viewing this or contacting Moses & Singer LLP does not create an attorney-client relationship.

This is intended as a general comment on certain developments in the law. It does not contain a complete legal analysis or
constitute an opinion of Moses & Singer LLP or any member of the firm on the legal issues herein described. This contains
information that may be modified or rendered incorrect by future legislative or judicial developments. It is recommended that
readers not rely on this general guide in structuring or analyzing individual transactions or matters but that professional advice be
sought in connection with any such transaction or matter.

Attorney Advertising
It is possible that under the laws, rules or regulations of certain jurisdictions, this may be construed as an advertisement or

solicitation.
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