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Notice of Pendency in Courts Again

Recent Rulings Underscore the Power of This Ex Parte CPLR Article 65 Tool

BY JOEL DAVID SHARROW

TRIO OF RECENT cases has

underscored the over-

whelming impact of an ex

parte CPLR Article 65 notice
of pendency.' Although the issue in
each case arose from disparate facts,
the unifying theme was the limited
circumstances available to the defen-
dant-owners of the affected realty to
vacate validly filed Article 65 notices.
and the sustaining of the notices in
each case’

indeed, other than an Order of
Seizure under CPLR Article 71
(which, even when granted ex parte,
requires. a meritorious showing and
a bond), the ex parte notice of pen-
dency (which does not require any
showing of merits or an undertaking)
may very well be the most powerful
weapon in the arsenal of provisional
pre-judgment remedies authorized
by the CPLR. E.g., 5303 Realty Corp.
v. O&Y Equity Corp.:

“A notice of pendency,-com-
monly known as a ‘lis pendens,’
can be a potent shield to protect
litigants claiming an interest in real
property. The powerful impact that
this device has on the alienability
of property, when conjoined with
the facility with which it-may-be - -
obtained, calls for its narrow.appli-
cation to only those lawsuits
directly affecting title to, or the
possession, use or enjoyment of
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exposed if later it is held that such
interim relief was wrongly granted.’

Because of the ease of filing and
the immediate cloud on title it caus-
es, a party seeking to file a notice of
pendency must strictly adhere to the
rigid requirements of CPLR 6501.%

The Article 65 notice of pendency
traces its lineage back through New
York'’s various procedural codes and
earlier common Jaw. ta that of at least
as early as post-Tudor England —
indeed, possibly back to ancient
Roman law — under its” former
nomenclature “lis pendens.™ “Lis pen-
dens” means, simply, litigation.pend-
ing.” Its purpose was, and remains,
to give notice to potential vendees
that an action has been brought seek-
ing a judgment adversely affecting the
title held, or claimed, by the defen-
dant-owner in, or its use or enjoyment
of, the subject realty. As a result, a
vendee who purchases the affected
land after the lis pendens is filed is
bound by the judgment in that earli-
er-commenced action.”

It is well-settled that a plaintiff may
file a lis pendens, n/k/a the statuto-
ry “notice of pendency,” only where
it claims an interest in realty owned,
held or used, by the defendant.”

Section 1670 of New York’s late
¥9th Century Code of Civil Procedure
provided:

“In an action brought to recover a
judgment affecting the title to or the
possession, use of enjoyment of real
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real property”; and :
Slutsky v. Bloommg Grove Inn, Inc -
(“if praperly filed pursuant to CPLR
Article 65, a notice of pendency is.a
powerfil tool for ‘a. plaintiff [cit.
om.[):ndeed, it has beenreferred -
“extraordmary privxlege n4
Jooking at the three recent -

The codified ..

notzce of pendency ..

. may be filed
‘without any prior judicial review and, thereby,
unilaterally zmpede a defendant’s ability-to transfer
good tztle lo, o¥ an interest in, the sub]ect realty.

-property, the plaintiff may ... file ..
. nonce of pendency of the action .

In Moeller, supra, fn. 12, the court
sustamed the lis pendens. The plain<
tiff alleged among other thmgs, that
defendant’s .new structure-on the
adjoining parcel no loniger adequate-

5 rieflook at this. remarkable
tool and its history is‘in order
The. Noﬂte of Pendency

The codmed CPLR 6501 notlce of pendency,
which requires nothing more than a statement of

the nainés of the parties; the object of the action -

and ai mé;ription of the affected real propexty, and
filed in the'local county’s land records,

CPLR 651 1(b), may be filed without any prior judi-
cial 1

W and thereby, unilaterally nmpede a

Further, and unhke other provisional remedies
. (such as seizure, prehmmary injunction and attach-.:
ment;each of which require an undertakmg as well’

as authorization by a court pursuant to'a showing
of merits),* there is no requirement that the party

filing the not‘ice of pendency. furnish a'bond to’
-indemnify the owner of the affected realty agamst

damages that nmiay be incurred as.a-result of the
sudden cloud upon the title.

At first blush, the lack of a réqunsnte undertak--

ing might seem inviting to a potential filer. That is
because.a bond requires:not merely payment of

- a premium but; normaily, collateral to.assure the
" surety that'it. will Be able to recoup: any payment :
it might have toiiake under the bond. But, a bond

also has a sa'lugary,effect for.the party obligated

. ‘to-obtain-it: an undertaking normally cap the
'poteéntial measure ot damiages to which th SR
‘obtaining: the provislonal remedy might:be. -

Iy supported plaintiff's contiguous lot;
that defendant was using the mutual
party wall as’a terminus wall of her new structure,
and that defenidant had éncroached upon, plain-
tiff’s rea]ty The plaintiff also‘alleged that,,during
the construction, defendant had altered her lot'so

.as to cause water and sewage run-off onto.plain:

tiff’s lot. In rejecting the defendant’s hssertion that
plaintiff alleged only a mere trespass (preventable
by an injunction or compensable in damages), the
court held that on the face of the complaint, the
plaintiff’s action was

“intended to restrict the use which the.defen-

", dant has made and is making of her property and
' of the party wall, the plaintiff who clzims an‘inter-

est therein alleging ‘that he has been damaged

thereby and is entitled to have the use and enjoy-

ment of defendant’s land restricted andlimited to



what they were before [defendant]
ommenced to build the new struc-
ure. The Code does not require that
the right asserted should be as exten-
sive as the title claimed by the defen-
dant; nor'is it indeed necessary that
the title itself should be directly
involved. It is sufficient if the right
asserted by the plaintiff is of a char-
acter that could affect “the posses-
sion, use or enjoyment” of the
[defendant’s] property, and the
action is one wherein the judgment
asked would be binding not only
upon the defendant, but upon her
successors intitle as well. In such an
action — which in substance is one
in rem — the object of the lis pendens
is to retain the subject-matter within
the power of the court until the judg-
ment is entered, since otherwise, by
successive alienations, such judg-
ment or decree would be rendered
ineffectual.” (Emphasis in original).
‘Thus, Moeller stood for three
propositions: (a) so long as the title,
possession, use or enjoyment of real
property by another was at issue, and
(b) so long as a restraint of free alien-
ation of the parcel owned, possessed,
used or enjoyed by another was
needed to enable the claimant to
enforce- the plaintiff's anticipated
judgment against a non-party suc-
cessor owner of the other’s realty,
then the filing of the by-then codified

common law lis pendens was appro-.

priate; and- (¢) in determining
whether the claimant was entitled to

file a lis pendens, the court would’

rely only upon the pleadings without
addressing the merits of the claim.*
The rule is the same under CPLR
6501, which provides:
“A notice of pendency may be filed
in any action in a court of the state or

of the United States in which the judg- -

ment demanded would affect the title
to, or the possession, use or enjoy-
ment of real property:” and

“A person whose conveyance or
incumbrance is recorded after the fil-
ing of the notice is bound by all pro-
ceedings taken in the action-after
such filing to the same extent as if he
were a party.”

Thus, CPLR 6501 itself statutorily
reiterates the first two propositions
which, as enunciated in Moeller, Code
of Civil Procedure §1670 stood for.

Lest there be a vestige of doubt
that a CPLR Article 65 notice of pen-

dency is only a reformatting of New

York’s common law and statutory for-
mer lis pendens, the Court in 5303
Realty Corp., in holding that a CPLR
,6501 notice of pendency had not

‘beén validly filed, quoted qpprowng- i

‘ly from the 1815 decision in Murray,
supra, fn. 3 (which had been decided
under the pre-Code common law con-
cept of a lis pendens), stating:
“[t}he doctrine of lis pendens —
the pendency of a suit — ‘was, of
itself, notice to the purchaser ... It is

nomore than an.adoption of the rule .

in a real action at common law,

‘pending suit.

where, if the defendant aliens after -
the pendency of the wait; the judg-
ment ini the real action'will overreach
such alienation’ [¢its. om.].”

The Court went on to hold that the
purpose of CPLR 6501 and its prede-
cessors T

“was -to assure thata..court
retained its ability to effect justice by -
preserving its power over:the prop-
erty, regardless of whether: a. pur-
chaser had any [actual] notxce of the

Kok T
Critically, the ‘'statutory scheme
permits a party to effectively retard
the alienability of real property with-
out any prior judicial review.”®
By case law, the third proposition
of Moeller, under §1670 of the old

N Code of Civil Procedure and tlie ear-
- lier common law lis pendens applies

todal e
“To the extenttiat ¥ iHotion to can-
¢el'the notice of pendency s avail-
able (CPLR 6514), the court’s scope of
review is circumscribed. One:of the
important factors in this:regard is
that the likelihood of success o the
merits is irrelevant to determimng the
validity of the notice of pendency
[cits..om.].” (Emphasis added) 1d.7
. ~The primary distmctlon between
the'old lis pendens and the present.
notice of pendency stems from the -
statutory bases to vacate'even a
validly filed Article 65 rotice of -pen-
dencywhile, onginally, lis pendens
that was validly filed, i.e., filed'in an
action where it was appropriate to do
s0, could not be vacated.
Thus, under Code of vail Proce—
dure §1670:-
. “Where, therefore,; it is prov1ded by
[Code §1670] that a plaintlff has the

-
right to file a lis pendens, such a right
is absolute and the court has no
power to cancel the same after it has

been filed. [cit. om.]™®
As a result, judicial inquiry was
limited to determining only whether,
on nothing more than the face of the
‘complaint, the action was brought
to affect the title to or the posses-

sion, use or enjoyiment of the defen-
dant’s property.”

Vacating a CPLR 6501 Notice

In contrast to-the old lis pendens,
even a validly filed CPLR 6501 notice
of pendency, in certain limited cir-
cumstances, statutorily may be
vacated. )

First, under CPLR 6514(a), a court
on motion must vacate the notice if
service of the summons has not been
made upon at least one defendant
within 30 days of filing the notice. In
other words, the notice of pendency
may be filed, and is effective, even
hefore the defendant is served with
the summons, as long as process
upon at least one defendant is made
within 30 days of filing the notice. See
CPLR 6512. Further, CPLR 6514(a)
also requires vacating the notice of
pendency if the action has been set-
tled, discontinued or abated; or, if the
time to appeal from a final judgment
against the plaintiff who filed the
notice of pendency has expired, or
enforcement of such a judgment has
not been stayed pending an appeal.

The court also has the authority,
but is not required, to order cancel-
lation of the notice of pendency if the
action has not been commenced or
prosecuted in good faith. CPLR
6514(b). Further, a notice of penden-
cy may be canceled pursuant to stip-
ulation, the form and content of
which is set out in CPLR 6514(d)(1)
and (2). Last, a notice of pendency
must be canceled by the clerk of the
county wherein the realty is located,
prior to entry of judgment, upon the
filing by plaintiff’s attorney of an affi-
davit that there have been no appear-
ances and the time for all parties to
appear has expired. CPLR 6514(e).

In addition, the court is given dis-
cretionary authority to cancel the
notice of pendency under CPLR
6515. This section provides that a
court may compel bonding of a
notice of pendency, to wit: to cancel
anotice of pendency in other than a

In contrast to the old. lis
pendens, even a validly
leed CPLR 6501 .notice: of
pendency, in certain
limited circumstances,
statutorily may be
vacated.

mortgage foreclosure, partition or
dower action, “upon such terms as
are just ... if the moving party [usu-
ally, the defendant-owner] shall give
an undertaking in an amount to be
fixed by the court, if:

‘1. the court finds that adequate
relief can be secured to the plaintiff



by the giving of such undertaking;‘or
2:in such action, the plaintiff fails
to give an undertaking, in an amount
to be fixed by the court, that the
plaintiff will indemnify the moving
party for the damages that he may
incur if the notice is not canceled.”

The Trio of Recent Cases

The triumvirate of cases that

prompted this article all denied the

defendant-owners’ motions to cancel
notices of pendency.

In Evangelista v. VSL Enterpns-

es.Carp., the plaintiff sought to inval-
idate an apparently fraudulent
transfer of property. Defendant trans-
feree claimed that the notice of pen-
dency should be canceled because
he was not properly served with the
summons and complaint within 30
days after its filing. As an alternative,
deferidant transferee requested that
plaintiff be required to post a bondin
the amount of $500,000.

‘But, there were multiple defen-
dants and one of them, a mortgagee
of the realty, thus a defendant that
(per the court) had “an ownership
interest in [actually, a lien upon] the
premises which are the subject of the
litigation,” had appeared within the
30-day period and demanded service
of the complaint — an indication that
it had been served with process with-
in the time limit of CPLR 6512. And, if
the mortgagee had been served with-
in 30 days of filing the notice, then the
fraudulent conveyance action was
timely commenced for CPLR Article
65 purposes, the IAS court citing Slut-
sky v. Blooming Grove Inn, supra.

Arguably, that should have been
the end of this disputation. It was not.

The problem, per the court, con-
cerned service of process on the

transferee. Substituted service was.

sought to be made upon him by deliv-
ery of process toa person of suitable
age and discretion at the transferee’s
office on the 30th day after the notice
of pendency was filed, but the mail-
ing component of CPLR 308(2) did
not occur until the next day, to wit:
31 days after filing of the notice. The
transféree claimed that no one at his
office was served.

The court stated that service at
the transferee’s office on the 30th day
‘would have sufficed if the transfer-
ee had actually been present but
avoiding service, citing Schwartz v.
Certified Management Corp.® The
court then stated that if the trans-
feree had not been present, then the
notice (referred to by the court as a

' “lis pendens™) would be vacated

i based upon the timing of the mailing

. of process to the transferee.

© The court, however, did not need

' toresolve that factual issue, instead
deciding the case on the law, arising

. ~out of d procedural snafu.

The transferee, who claimed to
have learned of the notice of pen-

dency only upon a title-up-date of his
intended resale of the property sev-
eral months after the notice had been
filed, served an.answer disputing
service and then timely moved to dis-
miss on that basis. Thereafter, the
transferor filed for bankruptcy pro-
tection and the transferee withdrew
the dismissal motion, .voluntarily
agreeing not to dispute the applica-
bility of the automatic stay of 11
U.S.C. §362 to the fraudulent con-
veyance action, Subsequently, the
stay was lifted by the bankruptcy
court as it applied to the subject real-
ty.” The transferee did not promptly

_ renew his motion to dismiss.

Consequently, the IAS court, citing
the 60-day time limit for prosecuting
an alleged lack of service of process
defense under CPLR 3211(e), held
that the transferee’s ‘time to contro-
vert service has expired resulting in
a waiver the resuit of which is that

the process server’s affidavit must

stand - uncontroverted (CPLR
3211{e]).”

The court also denied the.trans-
feree’s request to compel the plain-
tiff to post a bond, holding that:

“[CPLR 6515} addresses an appli-
cation by a defendant to vacate a lis
pendens [sic] in exchange for post-
ing a bond. Vacatur of the lis pendens
[sic] is conditioned upon posting a
bond [by the defendant-owner], and
the plaintiff may prevent vacatur by
also giving an undertaking to indem-
nify the defendant for continuing the
notice of.pendency. The double
bonding procedure of CPLR 6515
does not admit of an undertaking
imposed upon the plaintiff only,
which is improper as ‘CPLR 6515
requires that the moving party, the
defendant [-owner], post an under-
taking’ (Andesco, Inc. v. Page, 137
A.D:2d 349, 354). Accordingly, the
motion is denied.”

Ungureanu v. Battaglia involved
a fence, built by defendant, which
plaintiff alleged encroached upon her
property. Plaintiff commenced a law-

suit fer trespass and nuisance, and.

also spught removal of the fence. ..

Plaintiff filed a notice of pendency
against defendant’s property. Defen-
dant moved to cancel the notice on
the basis that the judgment demand-
ed did not affect title to, or the pos:
session, use or enjoyment of his
property. The IAS court denied the
motion, holding that “the essence of
plaintiff's complaint involves a-claim
to possession of defendant’s prem-
ises and is not, as claimed by defen-
dant, merely an encroachment or
wrong perpetrated by defendant
upon plaintiff’s property that cannot

i form the: basis for the filing of a

notice of pendency.”

- Fiitther, the court also acknowl:
edged that even though an action fot
trespass may or may not affect thé

Fuither, the court also-acknowl:
edged that even though an action fot
trespass may or may not affect the
title, possession or use of the dis-
puted property, “the current state of
the law is that such a possibility is
sufficient to justify the filing of a
notice of pendency,” and sustained

it. The court discussed the lead
cases concerning when it was, and
was not, appropriate to file alis pen:.-

~dens’or notice of pendency [Com-

pare, Lafayette Forwarding, supra,
with,;among others, 5303 Realty,
supra, and Braunston, supral,'and
concluded that, in this case, defen-
dant’s realty was affected by the
plaintiff’s-action:

““Plaintiff’s claim involves defen:
dant’s impermissible use of plaintiff’s
property by erecting a fence upon
land plaintiff claims is hers. Defen-
dant’s application indicates that he
claims;that the fence was built on his
land. Consequently, the nature of this
dispute involves plaintiff seeking to
protect his right, title or interest i
property that defendant claims to
possess. Clearly, if the plaintiff is cor-
rect, the boundary lines of defen:
dant’s property would be changed
and defendant’s use or enjoyment

~ would be affected This interest in thé

disputed property might be lost in
the transfer of defendant’s property -
to a buyer for value without notice of
the claim. Compare, Rose v. Montt

 Assets; Inc., supra. As such, plaintiff
-was entitled to file the instant Notice

of Pendency. See, Lafayette Forward-
ing Company; Inc. v. Rothbart Garage
Operators, [supra). (An action to’
force defendant to remove a wall and
return possession to plaintiff’s prem-
ises was one brought to recover a
judgment affecting the possession,
use, or enjoyment of real property
that justified filing a notice of pen- -
dency.) See, also, Weinstein, Koiit
{sic], & Miller, 1 NY Civil Practice,
CPLR P6501.06."

The defendant also raised a CPLR
6512 claim. But, unlike Evangelista,
supra, in Ungureanu, the IAS court
held that service upon only one
defendant within 30 days of filing the
notice of pendency indisputably sus-
tained it for the entire action:

“Defendant acknowledges an own:
ership interest in the property and |
that he was properly served. As such



service upon only one defendant with
an ownership interest in the subject
property and against which the
notice of pendency was filed is suffi-
clent to satisfy CPLR 6512. Weiner v.
MKVIEWestchester, LLC, 292 AD2d 597
(2d Dept 2002).”
" The case of Nastasi v. Nastasi
involved a family dispute arising out
of an alleged breach of an agreement
to transfer shares of the family busi-
néss. In connection therewith, plain-
titf sold realty to defendants and,
upon the- alleged breach, plaintiff
stied for damages and either the
imposition of a constructive trust
upon, or reconveyance to her of, the
réalty. The claim for a constructive
trust or reconveyance of the land-suf-
ficed to enable plaintiff-to file a notice
of pendency. There' were clauses
requiring arbitration of disputes
found in both the contract to convey
thie realty as well as the document
regarding transfer of the shares in the
family business. Defendants moved
to compel arbitration and to vacate
the notice of pendency.

The IAS court found the arbitration

clauses valid and, pursuant to CPLR

7503(a), directed arbitration of the
claims raised by plaintiff in the action.
But, the court denied the application
to vacate the notice of pendency.

The court pointed out that a notice
of pendency is not one of the provi-
sional remedies that CPLR 7502(c)
authorizes a court to impose in con-
riection with an arbitration. But, the
notice had been filed in connection
with the earlier commenced action.
Thus, it had been properly and valid-
ly filed under CPLR 6501. Therefore,
the court held that CPLR 6514 did not
apply, ruling that:

“[t]here is little a court may do to
provide relief to the property owner
if the procedures described in article
65 havebeen followed or if the action
has been commenced or prosecuted
in good-faith.”

The court went on to conclude
that although CPLR 7502(c) does not
auithorize a notice of pendency to be
filed in connection with a pending
arbitration, there “is nothing [in arti-
cle 75] to suggest that an existing
Notice of Pendency must be canceled
while the arbitration is pending.”

“On the other hand, if arbitration
iditially had been brought, then the
plaintiff — as the claimant in the arbi-
tration — could not have filed a CPLR
Article 65 ex parte notice of penden-
cy. Instead, the claimant would have
had to have shown some merit to the
claim and post a bond to obtain
either an injunction or an attachment
as an aid to the arbitration. See CPLR
7502(c). And, it is clear that an ex
parte notice of pendency may not be

used in lieu of the judicial prowsion— )

al remedies available in an arbifration
that are more difficult to obtain.?

The decision in Nastasi seems cor-
rect since the earlier commenced lit-
igation theoretically remains pending

while the compelled arbitration pro-

ceeds. Nevertheless, arguably, it
could inadvertently be used by a

party who is subject to an arbitration
clause yet, without a showing of mer-
its or furnishing an undertaking, wish-
es to restrain the alienability of realty
subject to the potential arbitration
simply by -commencing an action
affecting the land and filing an ex
parte notice of pendency. Under Nas-
tasi, the unilateral imposition upon
the land caused by the filed notice
remains even though the filer is
directed to arbitrate instead of pro-
ceeding with the litigation.

Yet, even then, all is not,necessar-
ily lost. The owner -of the affected
realty could move to vacate the
notice under CPLR 6514(b). But, that
invites additional litigation as to the
bona fides of the commencement of
the earlier-action while the parties
simultaneously arbitrate.

Conclusion

The holdings of these cases
emphasize the power and in terrorem
effect of a properly filed ex parte
CPLR Article 65 notice of pendency.

It coritinues to be an important and
powerful provisional tool available to
a plaintiff in a real property action, to
immediately prevent the free con-
veying of the defendant’s realty or an
interest therein, even if the plaintiff
later finds itself in a judicially com-
pelled arbitration instead of the ear-
lier commenced court action. And, if
a plaintiff satisfies the strict require-
ments for filing a CPLR Article 65 ex
parte notice of pendency, it is remark-

- ably difficult for defendant-owners of

the affected realty to vacate such
notices whether the dispute pro-
ceeds in a court litigation or an arbi-
tration forum.
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ing a building which the plaintiff wanted to
acquire) — the filed notices were vacated
because these actions, while having some
relationship to realty, did not seek to impact
upon the defendants’ real estate.

13. 67 App. Div,, at 489-490.

14. In Hailey, supra, the court, quoting from
Hopkins v. McLaren, 4 Conw. 678 (1825), noted
that State Senator Colden had said that the

sreason why a filed lis pendens would give
notice to non-party successor owners was to

prevent the need for successive joinders of
new parties, to wit: “the rule {was] to be that
‘it a transfer of interest pending a suit were to
be allowed to affect the proceedings, there
would be no end of litigation; ... for as soon
as a new party was brought in, he might trans-
fer to another and render it necessary to bring
that other before the court, so that a suit
might be interminable’” Hailey was an action
for damages due to a trespass and arose out
of an earlier trespass action seeklng only
money, and there was nothing in the plead-
ings in the earlier trespass action sufficient to
put a non-party purchaser on notice that an
action was pending that would impact upon
the lot line between and ownership of two
parcels. Therefore, in Hailey, the court held
that the common law doctrine of, and there-
after the codified, lis pendens did not apply

15. 64 N.Y.2d, at 318, 319.

16. Id., at 319. Indeed, a notice of penden-
cyis legitlmate even if its sole purpose is to
stop a sale of realty so long as the filer of the
notice alleges in the complaint that the
action seeks to affect an interest in the sub-
ject realty, although the filer also may have
acted out of maliciousness in seeking to stop
the sale, because a notice of pendency is not
“process,” the filing of which otherwise

might . expose; the. filer to- an. “abuse-ef -

process” clatm. Andesco, Inc. v. Page, 137
A.D.2d 349, at 356-357 (and cases thereat)

(1st Dept. 1988); followed, Griffin v. Tedaldi,
228 A.D.2d 554, at 555 (2d Dept. 1996), and,
Roeder v. Rogers 206 F.Supp.2d 406, at 414
(W.D.N.Y,; 2002).

But see, the earlier decision in Parr Mead-
ows Racing Ass'n, Inc. v. White, 76 A.D.2d 858
(2d Dept. 1980) holding that notices of pen-
dency are process and may support i claim
for abuse of process; followed, Klass v. Fra-
zier, 290 F.Supp.2d 425, at 427 (S.D.N.Y,,
2003).

17. Compare CPLR 6501 with CPLR 6201(1)-
(5) (attachment), CPLR 6312(a) (préliminary
injunction) and CPLR 7102(c) (seizure), provi-
sional remedies that require some showing of
likelihood of success on the merits to grant and
sustain each of those remedies.

18. Moeller, supra, 67 App. Div,, at 489. Con-
comitantly, courts always have had the inher-
ent power to cancel a lis pendens/notice of
pendency when invalidly filed because the
action ln which it was filed did not seek to
change defendaant’s title to, possession, use
or .enjoyment of the subject realty. E.g.
Schomaker v. Michaels, 189 N.Y. 61, at 64
(1907), discussed with approval in Lafayette
Forwarding, supra, 205 App. Div. at 250;
Moeller, supra, 67 App. Div. at 492; Braunston,
supra, 10 N.Y.2d at 305 (and cases thereat);
and, Rose v. Montt Assetts., Inc., 250 A.D.2d 451,
at 451452 (Ist Dept. 1998). -

19. Moeller, supra, 67 App. Div,, at 489, 490;
see also, Lafayette, supra, 205 App. Div., at 249,
250. '

20. 78 AD.2d 823 (1st Dept. 1980).

21. The IAS court stated that the lift'stay
order was dated June 13, 2003, but then
alternately went on to state that it'was a
“June 7th order lifting the stay” and that the
stay was lifted as of “June 6, 2003." It
appears from the IAS court’s opinign.that
defendant’s renewed effort to controvert
service was commenced more than 60 days
after June 7 (defendant “had until August 7th
to timely contest service once the stay was
lifted”), thereby indicating that the'lift:stay -
order was dated June 7. But, was the
renewed motion tlmely if, as initially stated
by the court, the stay “was lifted by ordér
dated June 13, 2003"?

22.In dictum, the [AS court went on to state.
“that given the ability to file a Notice of Pen-
dency without court permission, it is likely
that a Notice of Pendency may be filed after
the commencement of the arbitration, as
well.” But, if only an arbitration is com-
menced, then it is questionable whether our
codified notice of pendency is allowed to be
filed, since CPLR 6501 requires that its notice

' may be filed in an action in court. Indeed, if |

the IAS court’s neediess dictum is correct,
then that nullifies CPLR 7502(c). That section
authorizes a court to impose an injunction or
grant an attachment in connection with an
arbitration — but, it is totally silent as to a
court authorizing the filing, or without court
permission allowing a party to-the arbitration
to file, a notice of pendency. |
23.E.g., 5303 Realty, supra, 64 N.Y.2d at 324.



